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or otherwise determined by the OCC, 
the operations of a foreign bank at a 
Federal branch or agency shall be con-
ducted with the same rights and privi-
leges and subject to the same duties, 
restrictions, penalties, liabilities, con-
ditions, and limitations that would 
apply if the Federal branch or agency 
were a national bank operating at the 
same location. 

(2) Parent foreign bank senior manage-
ment approval. Unless otherwise pro-
vided by the OCC, any provision in law, 
regulation, policy, or procedure that 
requires a national bank to obtain the 
approval of its board of directors will 
be deemed to require a Federal branch 
or agency to obtain the approval of 
parent foreign bank senior manage-
ment. 

(b) Management of shell branches— (1) 
Federal branches and agencies. A Fed-
eral branch or agency of a foreign bank 
shall not manage, through an office of 
the foreign bank that is located outside 
the United States and that is managed 
or controlled by that Federal branch or 
agency, any type of activity that a 
United States bank is not permitted to 
manage at any branch or subsidiary of 
the United States bank that is located 
outside the United States. 

(2) Activities managed in foreign 
branches or subsidiaries of United States 
banks. The types of activities referred 
to in paragraph (b)(1) of this section in-
clude the types of activities authorized 
to a United States bank by state or 
Federal charters, regulations issued by 
chartering or regulatory authorities, 
and other United States banking laws. 
However, United States procedural or 
quantitative requirements that may be 
applicable to the conduct of those ac-
tivities by United States banks do not 
apply. 

(c) Additional guidance regarding per-
missible activities. For purposes of sec-
tion 7(h) of the IBA, 12 U.S.C. 3105(h), 
the OCC may issue opinions, interpre-
tations, or rulings regarding permis-
sible activities of Federal branches.

§ 28.14 Limitations based upon capital 
of a foreign bank. 

(a) General. Any limitation or restric-
tion based upon the capital of a na-
tional bank shall be deemed to refer, as 
applied to a Federal branch or agency, 

to the dollar equivalent of the capital 
of the foreign bank. 

(b) Calculation. Unless otherwise pro-
vided by the OCC, a foreign bank must 
calculate its capital in a manner con-
sistent with 12 CFR part 3, for purposes 
of this section. 

(c) Aggregation. The foreign bank 
shall aggregate business transacted by 
all Federal branches and agencies with 
the business transacted by all state 
branches and state agencies controlled 
by the foreign bank in determining its 
compliance with limitations based 
upon the capital of the foreign bank. 
The foreign bank shall designate one 
Federal branch or agency office in the 
United States to maintain consolidated 
information so that the OCC can mon-
itor compliance.

§ 28.15 Capital equivalency deposits.
(a) Capital equivalency deposits—(1) 

General. For purposes of section 4(g) of 
the IBA, 12 U.S.C. 3102(g), unless other-
wise provided by the OCC, a foreign 
bank’s capital equivalency deposits 
(CED) must consist of: 

(i) Investment securities eligible for 
investment by national banks; 

(ii) United States dollar deposits pay-
able in the United States, other than 
certificates of deposit; 

(iii) Certificates of deposit, payable 
in the United States, and banker’s ac-
ceptances, provided that, in either 
case, the issuer or the instrument is 
rated investment grade by an inter-
nationally recognized rating organiza-
tion, and neither the issuer nor the in-
strument is rated lower than invest-
ment grade by any such rating organi-
zation that has rated the issuer or the 
instrument; or 

(iv) Other assets permitted by the 
OCC to qualify as CED. 

(2) Legal requirements. The agreement 
with the depository bank to hold the 
CED and the amount of the deposit 
must comply with the requirements in 
section 4(g) of the IBA, 12 U.S.C. 
3102(g). If a foreign bank has more than 
one Federal branch or agency in a 
state, it shall determine the CED and 
the amount of liabilities requiring cap-
ital equivalency coverage on an aggre-
gate basis for all the foreign bank’s 
Federal branches or agencies in that 
state. 
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(b) Increase in capital equivalency de-
posits. For prudential or supervisory 
reasons, the OCC may require, in indi-
vidual cases or otherwise, that a for-
eign bank increase its CED above the 
minimum amount. For example, the 
OCC may require an increase if a Fed-
eral branch or agency of the foreign 
bank increases its leverage through the 
establishment, acquisition, or mainte-
nance of an operating subsidiary. 

(c) Value of assets. The obligations re-
ferred to in paragraph (a) of this sec-
tion must be valued at principal 
amount or market value, whichever is 
lower. 

(d) Deposit arrangements. A foreign 
bank should require its depository 
bank to segregate its CED on the de-
pository bank’s books and records. The 
funds deposited and obligations re-
ferred to in paragraph (a) of this sec-
tion that are placed in safekeeping at a 
depository bank to satisfy a foreign 
bank’s CED requirement: 

(1) May not be reduced in value below 
the minimum required for that branch 
or agency without the prior approval of 
the OCC, but in no event below the 
statutory minimum; 

(2) Must be maintained pursuant to 
an agreement prescribed by the OCC 
that shall be a written agreement en-
tered into with the OCC for purposes of 
section 8 of the Federal Deposit Insur-
ance Act, 12 U.S.C. 1818; and 

(3) Must be free from any lien, 
charge, right of setoff, credit, or pref-
erence in connection with any claim of 
the depository bank against the foreign 
bank. 

(e) Maintenance of capital equivalency 
ledger account. Each Federal branch or 
agency shall maintain a capital equiva-
lency account and keep records of the 
amount of liabilities requiring capital 
equivalency coverage in a manner and 
form prescribed by the OCC. 

[61 FR 60363, Nov. 27, 1996, as amended at 66 
FR 49098, Sept. 26, 2001; 67 FR 4326, Jan. 30, 
2002; 67 FR 41620, June 19, 2002]

EFFECTIVE DATE NOTE: At 68 FR 70700, Dec. 
19, 2003, § 28.15, was amended by revising 
paragraph (a)(1)(ii); redesignating paragraph 
(a)(1)(iv) as (a)(1)(v); revising paragraph 
(a)(1)(iii) by removing the word ‘‘or’’ at the 
end; adding a new paragraph (a)(1)(iv); revis-
ing newly redesignated paragraph (a)(1)(v); 
adding a new paragraph (a)(3); redesignating 
paragraph (e) as (f); and adding a new para-

graph (e), effective Jan. 20, 2004. For the con-
venience of the user, the revised and added 
text is set forth as follows:

§ 28.15 Capital equivalency deposits. 
(a) * * *
(1) * * *
(i) * * *
(ii) United States dollar deposits payable 

in the United States or payable in any other 
Group of Ten country; 

(iii) Certificates of deposit, payable in the 
United States, and banker’s acceptances, 
provided that, in either case, the issuer or 
the instrument is rated investment grade by 
an internationally recognized rating organi-
zation, and neither the issuer nor the instru-
ment is rated lower than investment grade 
by any such rating organization that has 
rated the issuer or the instrument; 

(iv) Repurchase agreements; or 
(v) Other similar assets permitted by the 

OCC to qualify to be included in the CED.

* * * * *

(3) Exceptions. In determining the amount 
of the CED, the OCC excludes liabilities of an 
international banking facility (IBF) to third 
parties and of a Federal branch of a foreign 
bank to an IBF. The OCC may exclude liabil-
ities from repurchase agreements on a case-
by-case basis.

* * * * *

(e)(1) Deposit and Consolidation. As provided 
in 12 U.S.C. 3102(g), a foreign bank with a 
Federal branch or agency shall deposit its 
CED into an account in a bank that is lo-
cated in the state in which the Federal 
branch or agency is located. For this pur-
pose, such depository bank is considered to 
be located in those states in which it has its 
main office or a branch. A foreign bank with 
Federal branches or agencies in more than 
one state may consolidate some or all of its 
CEDs into one such account. 

(2) Calculation. The total amount of the 
consolidated CED shall continue to be cal-
culated on an office-by-office basis.

* * * * *

§ 28.16 Deposit-taking by an uninsured 
Federal branch.

(a) Policy. In carrying out this sec-
tion, the OCC shall consider the impor-
tance of according foreign banks com-
petitive opportunities equal to those of 
United States banks and the avail-
ability of credit to all sectors of the 
United States economy, including 
international trade finance. 
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